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Court of Appeals of the District of Columbia. 


No. 3087. 

Swartzell, Rheem & Hensey, Appellant,! 

vs. 

James J. Lampton et al. 


a Supreme Court of the District of Columbia.! 

At Law. No. 44445. 

Georgia F. McIlhenny, Plaintiff, 

vs. 

James J. Lampton, Defendant. 

j 

• ! 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 

i 

I 

1 In the Supreme Court of the District of Columbia. 

No. 44445. Law. 

Oliver McIlhenny, Plaintiff, 


James J. Lampton, Defendant. 

i 

Memoranda. 

January 18,1901.—Declaration filed by Oliver McIlhenny against 
James J. Lampton. 

Summons issued and served by the Marshal on the defendant on 
January 18, 1901, personally. 

1—3087a 






1 SWARTZELI>, RHEEM & KINSEY VS. 

April 15, 1901.—Judgment for Plaintiff by default for $12,571.00 
with interest thereon from January 22, 1898 and costs against defend¬ 
ant, James J. Lampton. 

April 4, 1913.—Georgia F. Mcllhenny was substituted as party 
plaintiff in the place and stead of Oliver Mcllhenny, deceased. 

Writ of Scire Facias issued and returned bv Marshal on April 21. 
1913, “Scire Feci.” 

- May 21, 1913.—Judgment of Fiat entered upon writ of 

Scire Facias. 

November 20, 1914.—Attachment on Judgment with interroga¬ 
tories issued to Herman W. Van Senden, Swartzell, Rheen & Ilensev 
Co.. Harry Wardman and James J. Lampton Company, Incorporated. 

Marshal returned the Writ of Attachment, “Attached credits in 
the hands of Harry Wardman, Luther A. Swartzell, Herman W. 
\ an Senden, Swartzell, Rheem & Hensey Co., by service on A. T. 
Ilensev, vice president; District Title Insurance Co. bv service on 
A. II. Lawson, secretary; Washington Title Insurance Co. by service 
on A. II. Lawson, secretary; James .J. Lampton Co. Inc. by service on 
James J. Lampton, president. 

December 24,1914.—Attached credits in handsof Thomas P. Bones 
and served them with copies of this Writ, Interrogatories and Notices 
as Garnishees of defendant. 

MAURICE SPLAIN, Marshal. 


•j Ansu'ers of II. W. Van Senden to Interrogatories. 

Filed November 21, 1914. 

Supreme Court of the District of Columbia. 

At Law. No. 44445. 

Georgia F. McIlhenny, Plaintiff, 

vs. 

James J. Lampton, Defendant. 

Notice. 

To Herman W. Van Senden, Colorado Bldg., Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 

amount sufficient to pay the plaintiffs claim, within interest and costs 
of suit. 

OTIS B. DRAKE, 

GEO. P. HOOVER, 
Attorneys for Plaintiff. 


JAMES J. LAMPTON* ET AL. 
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Interrogatories. 

1st. Were you at the time of the service of the writ bf attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? 

Answer. No. 

4 2nd. Had you, at the time of the service of fhe writ of at¬ 
tachment, served herewith, or have you had, between the time 

of such service and the filing of your answer to this interrogatory, any 
goods, chattels, or credits of the defendant in your; possession or 
charge? If so, what? 

Answer. No. 

Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time bf such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels or credits of the defendant in your possession or charge, or the 
goods, chattels and credits of any other person or corporation for the 
use and benefit of the defendant? If so, what? 

Answer. No. 

HERMAN W. VANj SENDEN. 

Subscribed and sworn to before me this 20" day of November 
A. D. 1914. 

[seal.] GEO. E. TERRY, 

Notary public, D. C. 

CHAS. POE, 

Att’y for H. W. Van Senden, Garnishee. 

Answer of Swartzell, Rheem & Hensey Co. to Interrogatories. 

Filed November 25, 1914. j 

* * * * * jjc 

Notice. 

To Swartzell, Rheem & Hensey Co., 727 15 St., Garnishee: 

5 You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And should 

you neglect or refuse so to do, judgment may be entered against you 
for an amount sufficient to pay the plaintiff’s" claim, with interest and 
costs of suit. 

OTIS B. DRAKE, 

GEO. P. HOOVER, 
Attorneys for Plaintiff. 
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Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? 

Answer. No. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of vour answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
what ? 

Answer. No. 

Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had. between the time of such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels or credits of the defendant in your possession or charge, or the 
goods, chattels and credits of any other person or corporation for the 
use and benefit of the defendant? If so, what? 

6 Answerl This company is under contract on completion of 

transaction now being consummated to pay to James J. Lamp- 
ton Company Incorporated, $4,000.00, payable $400 per mo. without 
interest, which however we were notified Oct. 20" 1914 had been as¬ 
signed to H. W. Van Senden. 

H SWARTZELL, RHEEM and HENSEY COM¬ 
PANY, 

By ALEXANDER T. HENSEY, 

Vice-President. 

Subscribed and sworn to before me this 24" day of November 
4 D 1914 

[seal.] HENRY J. GROSS, 

Notary Public, D. C. 

Answer of Harry Wardman to Interrogatories. 

Filed November 27, 1914. 

******* 

Notice. 

To Harry Wardman, 1430 K St. N. W., Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

OTIS B. DRAKE, 

GEO. P. HOOVER, 
Attorneys for Plaintiff. 
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7 Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have vou been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the de¬ 
fendant? If so, how, and in what amount? 

Answer. None. 

2d. Had you, at the time of the service of the .writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
what? 

Answer. None. 

Had you, at the time of the service of the writ of attachment, served 
herewith, or have you had, between the time of such service and the 
filing of your answer to this interrogatory, any goods chattels or 
credits of the defendant in your possession or charge, or the goods, 
chattels and credits of any other person or corporation for the use and 
benefit of the defendant? If so, what? 

Answer. I have a contract with James J. Lampton Go. Inc. to pay 
a commission of five thousand dollars payable in 2nd thist notes and 
had been notified on Oct. 22nd 1914, that this commission had been 
purchased by H. W. Van Senden and was accepted by me on that 
date. 

HARRY WARDMAN. 

Subscribed and sworn to before me this 23rd davi of November 
A. D. 1914. 

[seal.] JOS. N. THOMPSON, 

Notary Public, D. C. 

. 

8 Answer of James J. Lampton Co., Inc., to Interrogatories. 

Filed December 3, 1914. 

* * * * * * * 

Notice. 

To James J. Lampton Co., Inc., Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten davs after service hereof. And should vou neglect 
or refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff's claims, with interest and costs 
of suit. 

GEO. P. HOOVER, 

OTIS B. DRAKE, 
Attorneys fpr Plaintiff. 
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Interrogatories. 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the de¬ 
fendant? If so, how, and in what amount? 

Answer. No. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had. between the time of such service 
and the filing of your answer to this interrogatory, any goods, chat¬ 
tels, or credits of the defendant in your possession or charge? If so, 
what? 

Answer. No. 

9 Had you, at the time of the service of the writ of attach¬ 

ment. served herewith, or have you had. between the time of 
such service and the filing of your answer to this interrogatory any 
goods, chattels, or credits of the defendant in your possession or 
charge, or the goods, chattels and credits, of any other person or cor¬ 
poration for the use and benefit of the defendant? No. If so what? 

Answer. Nothing and I do hereby further make oath that I am 
the President & Treasurer of said garnishee and have personal knowl¬ 
edge of the matters referred to in this affidavit. 

JAMES J. LAMPTON CO., INC., 
[seal.] By JAMES J. LAMPTON, Pres. 


Subscribed and sworn to before me this second day of December 
A. D. 1914. 

[SEAL.] NELLIE I. MIDDLEKAUFF, 

Notary Public, D. C. 

Notice. 

Filed December 24, 1914. 

******* 

George P. Hoover and Otis B. Drake, Esqs., Attorneys for Plaintiff: 

You are hereby notified that Harry Wardman, Herman W. Van 
Senden and James .T. Lampton Company, Inc., Garnishees 
10 of James J. Lampton, have filed their answers to the inter¬ 
rogatories served upon them with the writ of attachment 

herein. 

CHAS. POE, 

A ttorney for Garnishees A bove-named. 


Service of copy admitted Dec. 23d 1914. 


0. B. DRAKE, 

Atfy for Pl’ff. 


.TAMES J. LAMPTON ET AL. 
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Motion for Oral Examination of Garnishees. 

Filed January 25, 1915. j 

******* 

■ 

Now comes the plaintiff in the above entitled cause by her attorneys 
George P. Hoover, and Otis B. Drake, and moves the"Court to enter 
an order requiring Swartzell Rheem and Hensey Company, a cor¬ 
poration, James J. Lampton company, incorporated, Harry Ward- 
man and Herman W. Van Senden, garnishees, in the above entitled 
cause, to appear in this Court on the 30th day of Jan’y 1915, at 9:30 
o’clock, A. M., and there to be examined orally under oath touching 
any property or credits of the defendant in the hands of any or all 
of the said garnishees. 

GEO. P. HOOVER, 

OTIS B. DRAKE, 
Attorneys for Plaintiff. 


11 Supreme Court of the District of Columbjia. 

Monday, January 25, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

****** * 

Upon hearing the motion of plaintiffs filed herein for an order re¬ 
quiring an oral examination of Swartzell, Rheem and Hensey Com¬ 
pany. James J. Lampton Company, Harry Wardman and Herman 
W. Van Senden, Garnishees in this cause, it is considered that said 
motion be, and hereby is granted, and said oral examination is set 
for Saturday, January 30, 1915 at ten (10) o’clock A. M. in this 
Court. 

Service of a copy of the foregoing order acknowledged this 25th 
dav of January 1915. 

CHAS. POE, 

Att’y for Van Senden, Wardman, & J. J. 

Lampton Co., Garnishees. 

SWARTZELL, RHEEM and HENSEY 
CO 

By ALEXANDER T. HENSEY, 

Vice-President. 

(Filed January 28, 1915.) j 


I 
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Order for Appearance. 

Filed March 13, 1915. 

******* 

The Clerk of said Court will enter my appearance for the 
garnishees Wardman, Jas. J. Lampton Co. Inc. and Van Sen- 
den. 

CHAS. POE. 


Supreme Court of the District of Columbia. 

Saturday, March 13, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Now come here as well the plaintiff by her Attorney Mr. George P. 
Hoover, as the Garnishees Harry Wardman. James J. Lampton Com¬ 
pany. Incorporated and Herman W. Van Senden by their Attorney 
Mr. Charles Poe; thereupon it is agreed by the respective counsel that 
issue joined may be considered as made upon the answers of Gar¬ 
nishees as follows: Swartzell, Rheem and Hensey Company, filed 
November 25, 1914, James J. Lampton Company, Incorporated, filed 
December 3, 1914. Harry Wardman, filed November 27, 1914, and 
Herman W. Van Senden filed November 21, 1914; whereupon Alex¬ 
ander T. Hensey, James J. Lampton and Harry Wardman, Gar¬ 
nishees. submit themselves in this Court for examination and further 
hearing herein is postponed until March 20, 1915 at nine thirty 
o'clock A. M. 

Memorandum. 

April 23, 1915.—Oral examination of Garnishees concluded and 
case submitted to Court. 


Opinion of the Court. 

Filed January 2, 1917. 

4/ * 

******* 

The plaintiff is a judgment creditor of the defendant, Lampton, 
holding an unsatisfied judgment dated April 15, 1901, for $12,571, 
with interest thereon from January 22, 1898. 

On November 20, 1914, the plaintiff caused attachments to be 
issued which were duly served upon the garnishees above named. 

On November 25, 1914, Swartzell, Rheem & Hensey Com- 
13 pany, in answer to the general interrogations, stated that they 
had no money or credits in their possession due and payable 
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to the defendant, but in answer to the special interrogatory said that 
they had entered into an agreement to pay to James J. Lampton 
Company, Inc. the sum of $4,000 represented by ten promissory 
notes for $400 each, without interest, bearing date November 30, 
1914, payable respectively in from one to ten months, and that the 
said notes were in their possession. 

On November 25, 1914, Wardman stated in answer to the general 
interrogatories that he had no moneys or credits in his possession due 
and payable to the defendant, but in answer to the special interroga¬ 
tory, stated that he had entered into a contract with the James J. 
Lampton Company, Inc. by which he agreed to pay that company 
the sum of $5,000; that prior to service of the attachment he had re¬ 
ceived notice of an assignment by the James J. Lampton Company, 
Inc. to Herman W. Van Senden, of its interests in said fund, and that 
he had accepted said assignment. 

On November 21, 1914, Van Senden answered denying both gen¬ 
erally and specially that he had money or credits in his possession 
payable to any person, firm, or corporation, to the use orf benefit of the 
defendant, or in which he was in anywise interested. 

Issue was joined on the answer of each of the garnishees, and the 
testimony taken in open court. 

It appears that the two funds of $4,000 and $5,000;, respectively, 
sought to be reached by plaintiff, arose out of the following trans¬ 
action: Sometime in August or September, 1914, the James 
14 J. Lampton Company was employed as a real estate broker by 
Swartzell, Rheem & Hensey Company and Harry Wardman. 
in negotiating an exchange of certain real estate for a commission of 
$9,000, $4,000, to be paid by the Swartzell, Rheem & Hensey Com¬ 
pany in notes mentioned in their return, and $5,000 to be paid by 
Wardman. The negotiations for the exchange were consummated 
Nov. 30, 1914, and on that dav the commission above stated became 
due to the James J. Lampton Company. 

It further appears in the testimony that on Oct. 20, 1914, more 
than a month before this commission was due, the James J. Lampton 
Co. Inc. assigned all its interest therein to Herman W. Van Senden. 
Notice of this assignment was served on Wardman and accepted by 
him. Notice of it was also served on Swartzell, Rheem & Hensey, but 
acceptance was refused. 

It is contended by plaintiff that the money earned gs commission 
in the transaction above set forth was not the property of the James 
J. Lampton Company, Inc., but the property of ijhe defendant 
Lampton, for the reason that the corporation was merely a cloak to 
cover the transaction of the individual; that the assignment of it to 
Van Senden was made with the intent to hinder, delay and defraud 
the creditors of said Lampton in contravention of the provisions of 
Section 1120 of the Code, and is therefore void as against the plain¬ 
tiff ; and that both Van Senden and Wardman had knowledge of this 
intent, or that they had knowledge of such facts and circumstances as 
were reasonably sufficient to excite their suspicions and prompt an 
inquiry which would have disclosed this fraudulent intent of the as¬ 
signor. 

2—308 i a 
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15 These contentions will be considered in the order in which 
they are stated. 

1st. The James J. Lampton Company was incorporated under the 
laws of this District in 1908 with a capital stock of $5,000 divided into 
50 shares of $100 each, of which the defendant Lampton held 48 
and James J. Jones and W. T. Davidson, the two additional incorpo¬ 
rators required by law, held one each. Lampton was President and 
Treasurer. Prior to the incorporation, he had been a member of the 
firm of Early & Lampton, real estate brokers. The defendant Lamp- 
ton was examined at length as to this corporation and its manage¬ 
ment. It is not unfair to him to say that his testimony was contra¬ 
dictory, evasive and unsatisfactory so far as establishing the bona 
fides of this organization. He first stated that it kept a minute book 
of its proceedings and he agreed to produce it; later, he admitted 
that no such book existed. He testified that money earned in the 
conduct of the real estate business was placed in a bank account to the 
credit of the Jarties J. Lampton Company, and that, after paying 
office expenses, he received a salary of $7,500 a year, “when we earn 
it” (Pec. p. 23); that no salary was paid the other two officers (Sec¬ 
retary and Vice-President); that there was no record of any vote of 
the directors fixing his salary at $7,500; that the only books kept by 
the corporation were the “stub books” from which its checks were 
taken, and letter-press books in which “settlements” of sales, etc., 
were copied. He further testified that dividends were declared at the 
meetings of the board of directors of the corporation and that the 
record of the declaration of such dividends was contained in the 
minute book, and later admitted that there was no such rec- 

16 ords, and that no such action had been taken by the directors. 
'When questioned as to the disbursement of the funds of the 

corporation he admitted that checks were drawn indiscriminately on 
the corporation’s bank account to pay for wearing apparel for defend¬ 
ant and for his wife, to pay for the building of a garage for his wife, to 
pay servant’s hire and household expenses, and for other purposes 
quite as ultra vires. He also admitted that no accounts were ren¬ 
dered by him to the corporation of the moneys which were expended 
for his personal benefit and that no statement was furnished to the 
“minority stockholders” of the financial transactions of the corpora¬ 
tion. 

When the law encounters a situation such as disclosed by the testi¬ 
mony in this case, and where it appears that the object of the incor¬ 
poration was to act as a cover for fraudulent transactions, it is well 
settled that it will ignore the corporate entity and deal with the in¬ 
dividual who is, in effect, the corporation: 

In Cook on Corporations, Sec. 663, it is said: “Hence it is that a cor¬ 
poration is often organized to act as a “cloak” for frauds. Such 
cases as these are becoming more common and the Courts are becom¬ 
ing more and more inclined to ignore the corporate existence when 
necessary in order to circumvent fraud.” The Supreme Court uses 
language to the same effect in the case of J. J. McCaskill Company v. 
United States, 216 U. S. 504, although the question involved was not 
that raised by the facts in the instant case: “Undoubtedly a corpora- 
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tion is, in law, a person or entity entirely distinct from its 
17 stockholders and officers. It may have interests distinct from 
theirs. Their interests, it may be conceived, may be adverse 
to its interests, and hence has arisen against the presumption that 
their knowledge is its knowledge, the counter presumption that, in 
transactions with it, when their interest is adverse their knowledge 
will not be attributed to it. But while this presumption should be 
enforced to protect the corporation, it should not be carried so far as 
to enable the corporation to become a means of fraud or a means to 
evade its responsibilities. A growing tendency is therefore exhibited 
in the courts to look beyond the corporate form to the 'purpose of it, 
and to the officers who are identified with that purpose. Illustrations 
are given of this in Cook on Corporations, Sections 633, 664, 727.” 

In Donovan vs. Purtell. 216 Ill. 629; 1 L. R. A. N. Sj. 176; it ap¬ 
peared that Donovan had transferred certain notes of the Fidelity 
Realty Company, and that they had been guaranteed by the J. T. 
Donovan Real Estate Company. The notes having turned out 
worthless, Purtell sued Donovan individually on the common counts. 
Donovan was president of the latter company and his son was presi¬ 
dent of the former. The Supreme Court sustained a recovery against 
Donovan individuals, saving: “Both of these concerns were con- 
trolled, managed and dominated by the appellant, J. T. Donovan, 
The officer or controlling manager of a corporation cannot use it and 
its name for the transaction of his own private business, and to escape 
personal liability on his part. The theory upon which tjhe appellant 
defends this suit is that the liability to appelleej was not his 
IS liability, but that of the corporation known as the Fidelity 
Realty Company. * * *” 

In First Nat’l Bank v. F. C. Trebein Co., 59 Ohio St; 316, a fail¬ 
ing debtor formed a corporation consisting of himself aind members , 
of his family, and conveyed all his property to the corporation in ex¬ 
change for stock issued to him, which stock he immediately placed 
with his creditors as collateral security for his debts, while he con¬ 
trolled and managed the property as President of tljie company. 
The Court held the convevance fraudulent, saving: “The transaction 
cannot be likened to a conveyance to a third person for a valuable 
consideration,—considered in the light of the facts, it was no more 
than a conveyance from himself to himself. The corporation was, in 
substance, another F. C. Trebein.” Again, “The fiction jby which an 
ideal legal entity is attributed to a duly formed incorporated com¬ 
pany, existing separate and apart from the individuals composing it, 
is of such general utility and application as frequently to induce the 
belief that it must be universal, and be in all cases adhered to, al¬ 
though the greatest frauds may thereby be perpetrated under this 
fiction as a shield. But modern cases, sustained by tj.be best text 
writers, confine the fiction to the purposes for which it was adapted— 
convenience in the transaction of business and in suinlg and being 
sued in its corporate name, and the continuance of its rights and lia¬ 
bilities unaffected by changes in its corporate'members; and have 
repudiated it in all cases where it has been insisted ona^a protection 
to fraud or any other illegal transaction.” 
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19 In Buffalo Loan, Trust & S. D. Co. v. Medina Gas & E. L. 
Co. 12 App. Div. 199: 42 N. Y. Supp. 781, the court said, 

speaking of a transaction with a corporation practically owned by one 
individual, that “in view of the circumstances of the case and the 
fact that the corporation was virtually the private property of the 
borrower, it must not carry too far the legal conception that a corpo¬ 
ration is to he regarded as a legal entity, existing separate and apart 

from the natural persons composing it.” 

Other cases in which, under varying circumstances, the entity of a 
corporation has been disregarded, are Chicago & G. T.J\. Co. vs. Mil¬ 
ler. 91 Mich. 166: Pott vs. Schumcker, 84 Md. 535 ; 35 L. R. A. 392, 
where the stock of an insolvent corporation was entirely owned by one 
member of the firm to which the corporation was indebted, the cor¬ 
poration and such member of the partnership wore treated as one 
and the same person, and the partnership denied.the right to share in 
the assets of the corporation until after its creditors had been paid: 
Smith vs. Moore. 199 Fed. 689, where the court said; “while it is true 
that in general a corporation is a distinct entity from its stockholders, 
nevertheless, where an individual owns practically all of its stock and 
controls all of the operations of the corporation, they are in proper 

cases regarded as one and the same.” 

In the present case, the evidence is without contradiction that all 
the sen-ices as a real estate broker for which the $9,000 in controversy 
was agreed to lie paid were rendered by .James J. Lampton, per¬ 
sonally. Justice must needs be not only blind but deaf, dumb and 
patheticallv ineffective to decree that, to defeat the legally established 
claim of his creditors, these earnings belong to his phantom 

20 alter ego, a shell of a corporation which has been merely his 
business pseudonym. The approval of such alterity under 

-the circumstances of this case is not consonant with the administra¬ 


tion of justice. , 

2nd. It does not admit of serious doubt that the record and the 
testimonv in the case establish that the assignment in question was 
made bv Lampton for the purpose of hindering, delaying or defraudj 
ing his creditors. The record discloses that as far back as 1905 
numerous garnishments had been issued on the plaintiff’s judgment. 
There were also two other judgments of record against him. The 
evidence also shows that during the years 1912, 1913 and 1914, 
Lampton had twelve transactions with Wardman, in which he (or 
the James J. Lampton Co. Inc.), or B. H. Howard (who was a sales¬ 
man for Lampton) had earned commissions, and in eight of these an 
assignment of the sum due had been made to Van Senden. The 
commissions so assigned amounted to $29,500. When examined on 
the stand as to the reasons for making the assignment in question in 
this case, Lampton first stated that it was to obtain money for the 
running expenses of the office. The only office expenses which he 
detailed were for rent, telephone and clerk hire, amounting to not 
more than $100 per month. When he was recalled, and asked again 
as to his purpose in making the assignment, he answered: “I made 
that assignment as I make any assignment, to Mr. Van Senden, or 
anvbody else, that we deal with, for the purpose of getting money. 
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Q. For what purpose? A. For getting hold of money. _ Q. Getting 
money for what? A. Any number of purposes. I don’t know just 
what purpose.” lie further testified that he made a bargain 

21 with Van Senden as to the amount he was to receive from the 
assignment of this $9,000 but cannot remember what it was and 

canot tell how much he was to pay Van Senden. 

The situation may be briefly summarized as follows: Lampton 
had judgments against him, and on this particular judgment he was 
aware from past experience that vigilant counsel were watching for 
credits which might accrue to him in the form of commissions earned 
as real estate broker. He was earning large commissions out of large 
real estate transactions. In repeated instances, before the trans¬ 
actions are consummated and made a matter of public I record, he as¬ 
signs the commission to Van Senden. He can give no reason for 
the assignment or any purpose for which the money is needed before 
it is payable to him by those from whom it is due. Ilei has disguised 
himself with a corporate mask,—a disguise not assumed until after 
plaintiff’s judgment had been recorded against him|. Any other 
conclusion from these facts than that the assignment in question was 
made to prevent the plaintiff reaching the $9,000 due him is impos¬ 
sible. 

3rd. There remains to consider the relations which Van Senden 
and Wardman bear to the assignment. Before taking up the evi¬ 
dence it may conduce to clarity to state the rule which governs in 
this jurisdiction when the rights and liabilities of a grantee or as¬ 
signee of a fraudulent grantor or assignor are involved! 

The Court of Appeals, in Morimura v. Samaha, 25 Ajpp. D. C. 189, 
has declared the law upon the point with great clearness and in ac¬ 
cordance with the weight of authority: 

22 “Where a sale has been made by the vendor vyith the intent 
to defraud creditors, it is not necessary to constitute bad faith 

in the purchaser, who may have paid a valuable consideration, that 
he either actually participated in the scheme to defraud or had actual 
knowledge of the fraudulent intent of his vendor. Bad faith may 
exist where the facts and circumstances of the transactions are such 
as to put him upon inquiry. * * * 

“A purchaser from a fraudulent vendor, as in other cases of pur¬ 
chasers of defective titles, is put upon inquiry where he has knowl¬ 
edge of facts and circumstances reasonably sufficient to excite the 
suspicions of a man of ordinary prudence and busines^ capacity as to 
the purpose and intent, which inquired into with ordinary diligence, 
would lead to the discovery of that purpose and intent. In such a 
case his situation is not different in law from that of one who is shown 
to have had direct and certain knowledge. ** * * 

“As before pointed out all that is required is that the surrounding 
facts and circumstances shall be reasonably sufficient to excite the 
suspicion of a person of ordinary care and business capacity and 
prompt an inquiry which if prosecuted with reasonable diligence in 
view of all the circumstances, would naturally lead to the discovery 
of the fraudulent intent of the vendor. It is not required that he 
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shall wilfully abstain from making such inquiry to avoid having 
notice.” 

With this statement of the law as a chart, inquiry as to Van 
Senden’s connection with the transaction in controversy will be con¬ 
fined to his own testimony. He stated that he had known 

23 Lampton ten or twelve years and had had many business 
transactions with him; that he had had a dozen assignments 

of real estate commissions from him, perhaps more, but could not 
give the exact number as he kept no books; that he had had two or 
three assignments from the Lampton Company of commissions due 
from persons other than Wardman; that he had some knowledge 
generally of Lampton's business affairs; that he knew of the corpora¬ 
tion and did not know anybody other than Lampton had any interest 
in it except the salesman in the office; that he never thought much 
about the corporation; that he never asked for any reason at the 
time he wanted any assignment; he supposed he wanted the money. 
When pressed upon the question as to whether he knew why Lampton 
was making this, or any other assignment of commissions, he 
answered: “He always told me he wanted money. That is the only 
reason I had from him. Q. You never inquired of him further than 
that? A. No.” The witness further stated that he knew there were 
unsatisfied judgments against Lampton and had heard that he was 
heavily in debt. In answer to the question whether he had been 
served with interrogations in garnishment proceedings on another 
judgment against Lampton, his answer is: “It may be so. I won’t 
sav yes or no to it: 1 cannot tell you.” He further states that he 
is a personal friend of Lampton, and has “business transactions 
going right along, almost weekly, sometimes daily in the days gone 
by.” On cross-examination he further stated that the Lampton 
Company and he were having almost daily transactions. 

On the question of his knowledge of the existence of plaintiff’s 
judgment, the following occurred: Q. You also knew before 

24 you executed this assignment that there was a judgment 
outstanding and unsatisfied against Lampton for Mrs. Mc- 

Ilhenny, for over $12,000? A. I did not know anything about the 
amount of it. * * * Q. You knew there was a judgment for 

some amount against him? A. Yes.” 

It thus appears that Van Senden knew of the manner in which 
Lampton was doing business, that is, that he had “incorporated him¬ 
self” ; that he knew that Lampton was not only heavily in debt, but 
knew of the very judgment plaintiff held against him; that he had 
on many previous occasions taken assignments of commissions due 
Lampton in large amounts before they became payable and had never 
even inquired of Lampton for what purpose he needed the money 
in advance of the time when it became due in regular eoures of busi¬ 
ness ; that he was well acquainted with the business affairs of Lamp- 
ton and was his personal friend. Under such circumstances it is a 
fair conclusion that he knew the intent of Lampton in getting his 
credits out of his own name, and aided him in so doing. Tf he did 
not actually know Lampton’s intent, certainly “the surrounding facts 
and circumstances” were reasonably sufficient to excite the suspicion 
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of a person of ordinary care and prompt an inquiry, which, if prose¬ 
cuted with reasonable diligence in view of all the Circumstances, 


would naturally lead to a discovery of the fraudulent 
Senden, according to his own statement, made no inqui 


intent. Van 

y- 


Mr. Wardman’s connection with the transaction may be stated 
as follows, taking his testimony as accurate: He had had 

25 many business deals with Lampton in which the latter had be¬ 
come entitled to large commissions as a real estate broker. 

In most cases, after the contract involved in the real estate transaction 
had been signed, but before title thereunder had passed, Van Senden 
would notify Wardman that he had purchased Lamfiton’s commis¬ 
sion and the commission would be paid to Van Senden. In other 
words, the transactions heretofore detailed in which Lampton passed 
the title to his commission out of himself and into Van Senden were, 
of course, known to Wardman, as he participated in them. Ward- 
man testified that he knew of the judgment against Lampton. After 
service of the interrogatories in the writ of garnishment, he paid over 
to Van Senden the amount due as commission to Lampton, relying 
upon the validity of the assignment. With his knowledge of the cir¬ 
cumstances, he did this at his peril. 

There are, however, two questions in regard to the amount which 
should be adjudged against the garnishees. It is testified by both 
Wardman and Van Senden that at the time Wardman paid over the 
$5,000 to Van Senden. ($1,000 in cash and $4,000 by note) Ward- 
man had accepted on order drawn by Lampton April 20, 1914, in 
favor of Charles E. Clapp for $2,861, payable out of the first com¬ 
mission due by Wardman to Lampton. This order was produced in 
evidence. Both Wardman and Van Senden also testified that it was 
agreed that Van Senden should pay Clapp $1,000 on tipis order out of 
the $5,000 and a canceled check is produced by Van Senden purport¬ 
ing to show such payment, and Van Senden testifies that it was made. 
There is nothing in the testimony to connect Clapp with any partici¬ 
pation in Lampton’s intent to prevent this money reaching his 

26 creditors, nor to impeach the bona tides of the assignment of 
April 20, 1914 to him. And the fact that Van Senden paid 

the $1,000 is not contradicted by any witness. It follows that this 
amount should be credited to the garnishee Wardmari. 

There is also testimony to the effect that when the $4,000 notes 
held by Swartzell, Rheem & ILensev Company, were turned over to 
Van Senden, the latter was to pay Edward B. Rheemj described as a 
young man in the office of the corporation just named, the sum of 
fifteen hundred dollars. Both Lampton and Van Senden so testify 
and on this point they are not contradicted. While tlje matter is not 
entirely clear, in the present state of the testimony. j[ do not think 
I would be justified in disregarding this uncontradicted testimony. 


If it is not true, the plaintiff had ample opportunity 
falsitv. Therefore this amount will be deducted from 


hands of the garnishee, Swartzell, Rheem and Rensey Company. 


of showing its 
the sum in the 


For the reasons hereinbefore set forth, and subjec 
tions herein stated, judgments of condemnation w 


to the deduc- 
ill be entered 
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against the garnishees, Ilarrv Wardman and Swartzell, Rheem &> 
Hensey Company. 

ASHLEY M. GOULD, Justice. 

27 Supreme Court of the District of Columbia. 

Friday, January 5, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington presiding. 

* * * * * ♦ * 

Bv Justice Gould. 

%J 

This cause having heretofore been tried before the Court upon 
the issues joined between the plaintiff and Harry Wardman, Swart¬ 
zell, Rheem and Hensey Company, Incorporated, James J. Lampton 
Company, and II. W. Van Senden, Garnishees of the defendant 
James J. Lampton, and said cause submitted to the Court for con¬ 
sideration. the Court finds said issues in favor of the plaintiff as fol¬ 
lows: that Harry Wardman, Garnishee, is indebted to the defendant 
in the sum of Five thousand dollars ($5,000.00) less a credit of One 
thousand dollars ($1,000.00) ; and that Swartzell, Rheem and Hen¬ 
sey Company, Incorporated, Garnishee, is indebted to the defendant 
in the sum of Four thousand dollars ($4,000.00) less a credit of Fif¬ 
teen hundred dollars ($1,500.00) ; 

Therefore it is considered that the sum of Four thousand dollars 
($4,000.00) found to be due by said Harry Wardman, Garnishee to 
the defendant, and the sum of Twenty five hundred dollars ($2,- 
500.00) found to be due by Swartzell, Rheem and Hensey Company, 
Incorporated, Garnishee, to the defendant be, and said sums are 
hereby condemned in the hands of said Garnishees, respectively, 
towards the satisfaction of the plaintiff’s recovery herein, and that she 
have execution thereof. 

And further that the Garnishees James J. Lampton Com- 

28 pany and II. W. Van Senden go hereof without day. 

From the foregoing judgment, Harry Wardman, Gar¬ 
nishee, Swartzell, Rheem and Hensey Company, Incorporated, Gar¬ 
nishee, James J. Lampton Company, Garnishee, and James J. Lamp- 
ton the defendant by their Attorney Mr. Charles Poe in open Court, 
in the presence of Counsel for plaintiff, each note an appeal to the 
Court of Appeals of the District of Columbia, and the penalty of the 
bonds on said appeals to operate in each case as a Supersedeas are 
herebv fixed in the sums as follows: for Harrv Wardman, Garnishee, 
in the sum of Five thousand dollars ($5,000.00), for Swartzell, 
Rheem and Hensey Company, Incorporated, Garnishee, in the sum 
of Thirty five hundred dollars ($3,500.00), for James J. Lampton 
Company, Garnishee, in the sum of Seventy five hundred dollars 
($7,500.00) and, for James J. Lampton the defendant in the sum of 
Seventy five hundred dollars ($7,500.00). 
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Motion of Swartzcll, Rhcem & Ilensey Co. to Modify Judgment. 

Filed January 17, 1917. 

* * * * * * | * 

Now comes the Swartzell, Rhecm & Hensey Company, garnishee 
in the above entitled cause, and, filing the accompanying affidavit in 
support of this motion, moves the Court to grant such jftart of the re¬ 
lief hereinafter prayed, as may be proper. 

1. To modify the judgment entered in the Above entitled 

29 cause on the 5th day of .January, A. D. 1917, by eliminating 
therefrom the provision for condemnation of the sum of 

$2,500.00 recited in the judgment to be in the hands of this gar¬ 
nishee, and substituting in lieu thereof an adjudication pf the interest 
in the $4,000.00 of promissory notes held by this garhishee, of the 
various claimants thereto, together with an adjudication as to the 
effect of the supposed assignment, or assignments, of the interests 
claimed by James J. Lampton, or the James J. Lampton Company, 
Incorporated, and a further adjudication as to the effect of the en¬ 
dorsement to II. W. Van Senden by the James J. Lampton Company, 
Incorporated, upon the promissory notes held by this garnishee, and 
by limiting the condemnation of assets, to a condemnation of the in¬ 
terest of James J. Lampton, as the Court shall adjudicate that interest, 
in the notes held by this garnishee. 

2. To further modify said judgment by eliminating therefrom the 
recital that the amount of the bond to be given by this garnishee upon 
appeal was fixed on application of its attorney. 

3. And that this garnishee may have such other and further relief 

as the nature of its case may require. j 

W. C. SULLjlVAN, 

Attorney for Swartzell, Ilhcem & Ilensey Co. 

i 

30 Notice. 

To Messrs. James J. Lampton, James J. Lampton Company, Incor¬ 
porated; Harry Wardman, Herman W. Van Senden, and Charles 
Poe. attorney for some or all of the foregoing parties, and George 
P. Hoover & Otis B. Drake, attorneys for the plaintfff. 

Gentlemen: Please take notice that the foregoing and annexed 
motion will be called to the attention of the Court, before Mr. Justice 
Gould, for action, on Friday next, the 19th day of January, A. D. 
1917, at 10 o’clock A. M., or so soon thereafter as counsel can be 
heard. 

W. C. SULLIVAN, 

Attorney for Swartzell, Rheem & Ilensey Co. 


3—3087a 
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Service acknowledged this 17th day of January A. I). 1917. 

JAMES J. LAMPTON. 

JAMES J. LAMPTON CO., INC., 
By JAMES J. LAMPTON, Treas. 
CHAS. POE, 

Att’y for Various Garnishees. 


Affidavit of Alexander T. Hensey. 

District ok Columbia, ss ; 

I, Alexander T. Hensey, on oath say that I am the Vice-presi¬ 
dent, Treasurer and agent of the Swartzell, Rheem & Hensey 

31 Company, a body corporate, one of the garnishees in the cause 
entitled Georgia F. Mcllhenny vs. James J. Lampton, No. 

44.445, on the Law Docket of the Supreme Court of the District of 
Columbia, which said Company is named as a judgment debtor in 
the judgment passed in said cause on the 5th day of January, A. D. 
1917; that I make this affidavit upon my personal knowledge and in 
my capacity as such officer and agent of the said corporation; that 
Charles Poe was at no time authorized to appear for the Swartzell, 
Rheem & Hensey Company, as its attorney, in any matter connected 
with the garnishment proceedings resulting in the above mentioned 
judgment in said law cause; that, since the entry of said judgment, 
the said Charles Poe, acting as attorney for Herman W. Van Senden, 
has made oral demand upon the said Swartzell, Rheem & Hensey 
Company, by demand upon me in person, for the payment to the said 
Herman W. Van Senden of the indebtedness represented by the notes 
held by the said corporation and which were in part the subject of the 
aforesaid garnishment proceedings, and the said Herman W. Van 
Senden, through the said Charles Poe, has threatened the said Swart¬ 
zell, Rheem & Hensey Company, by threats made to me personally, 
and I understand by threats also made to the attorney of the said 
Swartzell, Rheem & Hensey Company, to endeavor to collect the 
amount of the said indebtedness, by legal proceedings, and has 
claimed and still claims that, though a garnishee upon the above 
mentioned garnishment proceedings, he was not formally or techni¬ 
cally a party to so much of the said proceedings as involved the notes, 
aggregating the principal sum of $4,000, held by the Swart- 

32 zell, Rheem & Hensey Company, and involved in said garnish¬ 
ment proceedings. Wherefore, as the Swartzell, Rheem & 

Hensey Company, and I, as its Vice-president, Treasurer and agent, 
are advised and believe, and accordingly aver, it is necessary for the 
protection of the said Company that the judgment of the 5th day of 
January, A. D. 1917, in said law cause numbered 44,445, be modified 
in accordance with the aforegoing and annexed motion, or that other 
suitable and appropriate relief against the possibility of further liti¬ 
gation by the said Herman W. Van Senden be granted to it. 

ALEXANDER T. HENSEY. 
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Subscribed and sworn to before me this 16" day of January 1917. 
[seal.] I. H. LITTON, 

Notary Public, D. C. 

Motion of Plaintiff to Modify Judgment. 

Filed January 18, 1917. 

* * * * * * | * 

Now comes the plaintiff, Georgia F. Mcllhenny, by her attorneys, 
George P. Hoover and Otis B. Drake, and moves the court to modify 
the judgment heretofore entered in this cause on the oth day of Janu¬ 
ary, 1917, in the following particulars: 

1. That the said judgment be amended and modified so as to 

adjudge and determine, in conformity with the opinion and 

33 finding of fact made by Associate Justice Ashley M. Gould, 
that the pretended assignment made by the .JameS J. Lampton 

Company, incorporated, to H. W. Van Senden, purporting to assign 
to said assignee all of its right, title and interest in and to the Four 
Thousand Dollars ($4,000) of promissory notes, made by the Swart- 
zell, Rheem and Hensey Company, payable to the order of the James 
J. Lampton Company, incorporated, and the proceeds bf said notes, 
is null and void, and held for naught. 

2. That the endorsement by the James J. Lampton Company, in¬ 
corporated, of the promissory notes made by the Swartzell, Rheem 
and Hensey Company, aggregating Four Thousand Dollars ($4,- 
000), purporting to endorse and transfer the said notes to H. W. Van 
Senden be adjudged and determined to be null and void, and of no 
legal effect. 

GEO. P. HOOjVER, 

OTIS B. DRAfCE, 
Attorneys for Plaintiff. 

Notice. 

To Charles Poe, Esq., Attorney for H. W. Van Sendin, James J. 
Lampton, James J. Lampton Company, incorporated, and Harry 
Wardman: 

Please take notice that the foregoing motion will be palled to the 
attention of the court, before Ashley M. Gould, one of the associate 
justices, on Friday, the 19th day of January, 1917, at ten o’clock 
A. M. or as soon thereafter as counsel may be heard. 

GEO. P. HOOVER, 

OTIS B. DRAKE, 
Attorneys for Plaintiff. 

34 Affidavit in Support of Motion of Plaintiff. 

* * * * * * * 

George P. Hoover, on oath says that he is one of the attorneys for 
the plaintiff in the above entitled cause; that the Honorable Ashley 
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M. Gould, one of the justices of the Supreme Court of the District of 
Columbia, heretofore, to wit, on the second day of January, 1917, 
filed an opinion in this court, in the above entitled cause; that the 
subject matter of said opinion dealt with the hearing and determina¬ 
tion of issues joined on the answers of James J. Lampton Company, in¬ 
corporated, Swartzell, Rheem and llensev Company, Herman W.Van 
Senden, and Harry Wardman, garnishees in said cause; that in the 
hearing upon the said issues, Herman W. Van Senden appeared per¬ 
sonally and by attorney during the whole of the time when testimony 
was being taken, and during the course of the arguments, which were 
made by the attorneys representing the respective parties; that during 
the course of the hearing on the said issues, the said Herman W. Van 
Senden appeared upon the stand as a witness, and was examined and 
cross examined with respect to the facts pertaining to and affecting 
the validity or illegality of the assignment which he claimed to have 
been obtained from the James J. Lampton Company, incorporated, 
under which he claimed to be the owner of all of the right, title and 
interest in and to certain promissory notes made by the Swartzell, 
Rheem and llensev Company, aggregating Four Thousand Dollars 
($4,000) ; that in the course of the written opinion filed by the 

35 Honorable AshlevM. Gould, there is a finding of fact and a 
conclusion of law, that the pretended assignment made to the 

said Herman W. Van Senden, purporting to assign all of the right, 
title and interest of the said body corporate to the said Herman W. 
Van Senden, in and to the aforesaid notes and the proceeds thereof, 
was null and void, and was of no legal effect to transfer any interest to 
the said Herman W. Van Senden; that after the filing of the said 
opinion, Charles Poe, (purporting to represent all of the garnishees), 
and affiant, conferred with Justice Gould with respect to the form of 
the judgment which should be entered in this cause, and in pursu¬ 
ance of the request made by the said Poe, the judgment of the Court 
was entered that the garnishees Van Senden and James J. Lampton 
Company, incorporated, should go without day, and the judgment 
was entered accordingly on the oth day of January, 1917. 

Since the said Judgment was entered, affiant is informed, and be¬ 
lieves, and therefore avers, that the said Van Senden, through his at¬ 
torney, Charles Poe, now claims that the validity of the aforesaid as¬ 
signment from the James J. Lampton Company, incorporated, to the 
said Van Senden, was not adjudicated by the judgment entered in 
this cause, and that said Van Senden, through His said attorney, has 
made demand upon the Swartzell, Rheem and llensev Company, 
that they pay to him the face value of said notes to the extent of Two 
Thousand five hundred dollars ($2,500) without regard to the judg¬ 
ment heretofore entered in this cause. 

Affiant is further informed and believes, and therefore avers that 
in view of the demand made by said Van Senden to the Swart- 

36 zell, Rheem and Hensey Company, and the threat made by 
him that he will institute proceedings against the said com¬ 
pany to compel it to pay to him the said sum of Two Thousand five 
iiundred dollars ($2,500) that the Swartzell, Rheem and ITensey 
Company is advised by counsel that unless the judgment of this court 
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is modified in such manner as to adjudicate the illegality of the 
aforesaid assignment, that in order to protect its rights^ the said com¬ 
pany will be compelled either to appeal from the judgment heretofore 
entered in this cause, or to file an appropriate proceeding in Equity, 
or some other proceeding, so as to protect its rights in the matter. 

Affiant further represents to the court that in view of the finding 
of fact and conclusion of law reached by the trial justice in the hear¬ 
ing and determination of the question of the validity df the aforesaid 
assignment, that the judgment entered in this caus$ should be so 
modified as to adjudicate this question, and thus relieve the plaintiff 
of the necessity of proceeding through additional andtprolonged liti¬ 
gations, and to incur the expense incident thereto, in lorder to main¬ 
tain her rights in the premises. 

GEO. PJ HOOVER. 

Subscribed and sworn to before me this 17th day of January, 1917. 

RUTLEDGE WILLSON, 

Notary Public in and for the District of Columbia. 


37 Supreme Court of the District of Columbia. 

Friday, January 19, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington presiding. 

* * * * * * I * 

By Justice Gould. 

Upon hearing the motion of plaintiff filed herein by her Attorneys, 
to modify the judgment entered in this cause on the 5th day of 
January 1917, it is considered that said motion be, and it is hereby 
overruled. 

Further, upon hearing the motion of Swartzell, Rheem and Hen- 
sey Company Garnishee, filed herein by its Attorney! to modify the 
judgment entered in this cause on the 5th day of January 1917, it is 
considered that said motion be, and it is hereby overruled, to which 
the said Swartzell, Rheem and Ilensey Company Garnishee, by its 
Attorney Mr. \V. C. Sullivan prays an exception, which is hereby 
noted. 

The Swartzell, Rheem and Hensev Company Garnishee by its At¬ 
torney Mr. W. C. Sullivan in open Court in the presence of Counsel 
for plaintiff and for the defendants James J. Lamptori Company, In¬ 
corporated, James J. Lampton and Herman W. Van Senden, notes an 
appeal to the Court of Appeals of the District of Columbia, from the 
judgment entered herein on the 5th day of January 1917, and, from 
the action of the Court in overruling its said motion, and the penalty 
of the bond on said appeals to operate as a Supersedeas is hereby 
fixed in the sum of Thirty five hundred dollars ($S,500), or, for 
costs in the sum of one hundred dollars ($100). 
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38 D-35 49. 9598. 

In the Supreme Court of the District of Columbia. 

At Law. No. 44445. 

Georgia F. McIliiexny 
vs. 

James J. Lamptox. 

The President of the United States to James J. Lampton, James J. 

Lampton Company, Inc., Garnishee; Herman W. Van Senden, 

Garnishee, and Georgia F. Mcllhenny, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant' 
to Appeals from the Supreme Court of the District of Columbia, on 
the 5" & 19" days of January, 1917, wherein Swartzell, Rheem & Hen- 
sey Company is Appellant, and you are Appellees, to show cause, if 
any there be, why the Judgments rendered against the said Appellant, 
should not be corrected, and why speedy justice should not be done to 
the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 23" day of January 
in the year of our Lord one thousand nine hundred and seventeen. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER, AsJt Cl’k. 

Service of the above Citation accepted this — day of-, 19—. 

J 

Attorney for Appellee. 

[Endorsed:] No. 44445. Law. Mcllhenny vs. Lampton. Cita¬ 
tion. Issued Jan’y 23, 1917. Served copies of the within Citation 
on Jas. J. Lampton, Inc., by service on Jas. J. Lampton Pres., and 
Jas. J. Lampton, personally Jan. 23, 1917; Herman W. Van Senden, 
personally, Jan. 24, 1917; Georgia F. Mcllhenny by personal service 
on Geo. P. Hoover Att’y Jan. 26, 1917. Maurice Splain, Marshal. 
M. W. C. Sullivan, Attorney for Appellant. 

39 Memoranda. 

January 25, 1917.—Appeal bond of Swartzell, Rheem & Hensey 
Co. approved and filed, with endorsement of counsel, to wit: “Surety 
satisfactory, Chas. Poe, Att’y for Lampton, Jas. J. Lampton Co. Inc.” 
“Geo. P. Hoover, Att’y for Georgia Mcllhenny.” 

February 16, 1917.—Time to submit Exceptions extended to 
March 6, 1917, inclusive. 
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March 6, 1917.—Bill of Exceptions of Swartzell, Rheem and Hen- 
sey Co. submitted. 

I 

Supreme Court of the District of Columbia. 

Friday, Mgrch 9, 1917. 

J 

Session resumed pursuant to adjournment, Mr. Chjef Justice Cov¬ 
ington presiding. 

* * * * * * | * 

By Justice Gould. | 

i 

The Court having this day signed the Bill of Exceptions of 
Swartzell, Rheem and Ilensey Company, Garnishee, heretofore sub¬ 
mitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 

j 

40 Assignment of Errors by Swartzell, Rheem & Hensey Co. 


Filed April 3, 1917. 


★ 


The Court erred: 

1. In rendering judgment of condemnation against the Swartzell, 
Rheem & Hensey Company. 

2. In not dismissing the attachment against the Swartzell, Rheem 
& Hensey Company. 

3. In rendering a judgment condemning more than the interest 
of the defendant, James J. Lampton, in the notes in t}ie possession of 
the Swartzell, Rheem & Hensey Company. 

4. In not modifying the judgment in accordance with the motion 
of the Swartzell, Rheem & Ilensey Company. 

5. In not modifying the judgment in accordance with the motion 
of the plaintiff. 

6. In rendering a judgment that Herman W. Van Senden go with¬ 
out day. 

7. In not rendering a judgment of condemnation against Herman 
W. Van Senden as assignee. 


8. In entertaining jurisdiction to try the question of the validity 
of the alleged assignment. 

W. C. SULtlVAN, 

Attorney for Swartzell, Rheem & Hensey Company. 


41 Designation of Record. 

I 

Filed April 3, 1917. 

* * * * * * | * 

1. Memorandum of declaration filed by Oliver Mellhenny Janu¬ 
ary 18th, 1901, and of summons issued and return “served” the same 
day. 
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2. Memorandum of judgment for plaintilf, by default, entered 
April 15th, 1901, for $12,571, with interest thereon from January 
22nd, 1898, and costs. 

3. Memorandum of substitution of Georgia F. Mcllhenny as party 
plaintiff on April 4th, 1913. 

4. Memorandum of issuance of writ of scire facias on April 4th, 
1913, of return “scire feci” on April 21st, 1913, and of fiat on sci. fa., 
May 21st, 1913. 

5. Memorandum of attachment writs and interrogatories issued 
November 20th, 1914, to Herman W. Van Senden, Swartzell, Rheem 
& Ilensey Company, Harry Wardman, and James J. Lampton Com¬ 
pany, Incorporated. 

6. Memorandum of Marshal’s return of attachment of credits of 
December 24th, 1914. 

7. Answer of Herman W. Van Sen den filed November 21st, 1914. 

8. Answer of Swartzell, Rheem & Ilensey Company filed Novem¬ 
ber 25th, 1914. 

9. Answer of Harry Wardman (iled November 27th, 1914. 

10. Answer of James J. Lampton Company, Incorporated, filed 
December 3rd, 1914. 

11. Notice of filing of answers of garnishees on December 24th, 
1914. 

42 12. Motion for oral examination of garnishees and order 
thereupon of January 25th, 1915. 

13. Acknowledgment of service of copy of order for oral examina¬ 
tion of garnishees of .Tanuarv 28th. 1915. 

14. Appearance of Charles Poe, Esquire, for J. J. Lampton Com¬ 
pany, Harry Wardman. II. W. Van Senden, filed March 13th, 1915, 
and joinder of issue of March 13th, 1915. 

15. Submission of case April 23rd, 1915. 

16. Judgment of condemnation of January 5th, 1917. 

17. Motion by Swartzell. Rheem & Ilensey Company to modify 
judgment, filed January 17th, 1917. 

IS. Motion of plaintiff to modify judgment, filed January 19th, 
1917. 

19. Order of January 19th, 1917, overruling motions to modify 
judgment. 

20. Memorandum of citation on appeal of January 23rd, 1917, 
giving names of appellees. 

21. Marshal’s return of service of citation, filed January 29th, 
1917. 

22. Memorandum of approval and filing of supersedeas bond of 
Swartzell, Rheem & Ilensey Company on January 25th, 1917, giving 
the language of the endorsement of consent by appellees thereupon. 

23. Memorandum of extension of time to submit bill of exceptions. 

24. Submission of bill of exceptions to Court of March 6th, 1917. 

25. Order of March 9tli, 1917, signing, filing, and making of rec¬ 
ord the bill of exceptions of Swartzell, Rheem & Ilensey Com¬ 
pany. 

43 26. Assignment of errors. 

27. This designation, W. C. SULLIVAN, 

Attorney for Appellant, 
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Notice. 

To Messrs. George P. Hoover, Otis B. Drake, and Charles Poe, Attor- 
neys for Appellees. . ^ 

Gentlemen: Please take notice that I shall this— day of — 
A. 1). 1917 file the foregoing designation of record with the hie 
of the Supreme Court of the District of Columbia. j 

W. C. SULLIVAN, 

Attorney for Swartzell, Iiheem & Ilen-sey Co. 

Service acknowledged this 2 day of April A. H1917 

GEO. P. HOOVER, 

OTIS B. DRAKE, 

Attorneys for Appellee Georgia F. Mcllhenny. 

CHAS. POE, 

Attorney for Other Appellees. 

44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 48, 
both inclusive to be a true and correct transcript of the record ac 
cording to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 44445 at Law, wherein Georgia I. 
Mcllhennv is Plaintiff and James J. Lampton is Defendant, as the 
same remains upon the files and of record in said Court., 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said 
19th day of April, 1917. 

[Seal Supreme Court of the District of Columbia. 


District, this 
•] 


JOHN R. YOUNG, Cleric. 


I 

45 In the Supreme Court of the District of Colurjibia. 

No. 44445. 'At Law. 

Georgia F. McIlhenny, Plaintiff, 

i 

VS. 

James J. Lampton, Defendant. j 

j 

Bill of Exceptions. 

| 

Be it remembered that the issues joined in the above entitled cause 
between the plaintiff, Georgia F. Mcllhenny, on the one hand, and 

4—3087a 
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tlie earnishecs James J. Lampton Company, Harry Wardman, 
Swartzell, Rheem & Ilensey Company and Herman W. Van Senden, 
on the other hand, duly came on for hearing before Mr. Justice 
Gould, the plaintiff being represented by George P. Hoover, Esquire, 
and Otis B. Drake, Esquire, the garnishees James J. Lampton Com¬ 
pany, Harry Wardman and Herman W. Van Senden being repre¬ 
sented by Charles Poe, Esquire, the garnishee Swartzell, Rheem & 
Hensey Company not being represented. 

And thereupon, the plaintiff, to maintain the issues upon her part 
joined, offered evidence by the following named witnesses tending to 
prove as follows: 

By Alexander T. ITensey, that he was Vice-President and Treas¬ 
urer of the garnishee Swartzell, Rheem & Ilensey Company; that it 
laid made an exchange of real estate with the garnishee Harry 
Wardman some time in October or November 1914; that the contract 
for said exchange was signed on October 20, 1914; that the garnishee 
James J. Lampton Company was the real estate agent in that trans¬ 
action, Mr. Swartzell, young Mr. Rheem and the witness 
46 being connected with the deal on behalf of the witness’ com¬ 
pany, and the only person of the Lampton Company whom 
he met or had any transaction with in connection with the deal was 
the defendant James J. Lampton; that the witness’ company agreed 
to pay to him a commission of $4,000, Lampton wanted more, the 
payment to be made in monthly instalments of $400 each; that no 
part of it has been paid, but notes were signed for it and were signed 
over to Mr. Lampton, which notes are still in the office of the witness’ 
company; that he thinks the notes were drawn about November 30th, 
payable to James J. Lampton Company; that, on October 20th, 1914, 
by letter from the garnishee Van Senden, witness’ company was noti¬ 
fied that the Lampton Company commission claim had been assigned 
to Van Senden, and witness’ company did not accept the assignment, 
never received anything from the James J. Lampton Company 
beyond the notice of assignment to Van Senden, the letter from Van 
Senden giving the notice, to which witness made reply, and which 
letter from Van Senden is in the words and figures following: 

(Letterhead.) 

II. W. Van Senden, Colorado Building. 

Washington, D. C., October 20, 1914. 
Swartzell, Rheem & Hensey Co., Washington, D. C. 

Gentlemen: I desire to inform you that I have this day pur¬ 
chased from the James J. Lampton Company a commission that will 
be due the.company on account of a certain contract for the exchange 
of properties entered into between yourselves and Harry Wardman 
and Thomas Bones of this city dated October 20, 1914/ This com¬ 
mission is for the sum of $4,000, and, as I understand it, is to be paid 
by your promissory notes to the order of The James J. Lampton Com- 
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pany, payable $400 monthly, with interest at the rate| of six per cent 
per annum. 

Please file this notification of assignment with the papers so that 
you will have it before you when the time of settlement arrives. 

Very truly yours, 

(Signed) H. W. VAN SENDEN. 

47 On cross-examination this witness further testified that he 
had never seen the assignment from the Lampton Company 

to Van Senden, and the only thing witness knew about the assign¬ 
ment was the letter from Van Senden. 

On redirect examination he further testified, that he thought the 
notes were endorsed by the Lampton Company to Van Senden about 
the time they were made out, November 30th, six days after the 
garnishment had been laid in the hands of the witness’ company; that 
the actual commission accrued to the Lampton Company at the con¬ 
summation of the deal, which was around November" 30th. The 
Swartzell, Kheem & Ilensey Company had no intent tb hinder, delay 
or defraud the creditors of Lampton, knew that Lcjmpton was an 
officer of the Lampton Company but did not know \yho else was in 
the company or why he was doing business as a corporation. 

By James J. Lampton, that he is defendant in the above entitled 
cause, that the judgment therein remains unsatisfied, gnd he is a real 
estate broker engaged in business in the name of Janlies J. Lampton 
Company, Inc., which was incorporated in the District of Columbia 
about May 25, 1908, the incorporators being Jambs J. Lampton, 
James J. Jones and W. T. Davidson, capital stock of $5,000 divided 
into fifty shares of $100 each, witness being president and treasurer 
of the corporation the office of which is at 734 15th Street, anfl was 
formerly 1410 G Street; that the corporation has a bobk showing the 
stockholders, it is at witness’ office, it has other books, check book, 
statement book in which is copied a statement of all transactions that 
are made; also a letter copy book; doesn’t think has a copy of state¬ 
ment of exchange between Wardman and Swartzell, Kheem & 

48 Hensey Company in October or November 1,914, that was 
closed at title company, thinks has no permanent records of 

the corporation in regard to that transaction; its stockholders are 
James J. Lampton, Frank IL Jonas, and Ralph P. Williams, Jonas is 
salesman for the corporation and has been for years, Williams is 
salesman working on his own hook, with his office at 134 15th Street, 
“he does business through our office we have a number of salesmen”, 
witness thinks stock book shows number of shares held each by Jonas 
and Williams. Williams is secretary and Jonas is vice-president. 

In the transactions between Swartzell, Rheem & Hensey Company 
and Wardman witness carried on the deal himself f<jr the Lampton 
Company and no one else in the office was an actor in the transaction. 
Witness receives as president and treasurer a salary of $7,500 per 
year, has been doing so for the last two years, receives it “when we 
earn it.” “I receive it when we have the money to pay it. Some 
months we have no money to pay the salary.” It i^ paid by check 
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drawn by witness as treasurer to himself as individual. The corpora¬ 
tion has two bank accounts, one in the District and the other in the 
Federal Bank, Ms kept an account at the Federal for about a year. 
Is unable to say whether, at the time the garnishment W as i a pj on ^} ie 
corporation in November, 1914, it had any money in bank or cash 
on hand without referring to the bank book. The corporation has no 
l>ooks of account showing receipts or disbursements. As treasurer, 
witness makes an account on its behalf each year to the United States 
Treasury; as treasurer he keeps no books except check book and 
copy book, and all money received by the corporation is paid out 
largely by check, and the stubs of the corporation check book will 
show all disbursements. 

49 Witness owns forty-eight shares of stock in the corporation, 
Jonas and Williams each own one share, Jonas gets no salary 

as secretary, the money earned bv the corporation goes for the main¬ 
tenance of the oflice, paying clerks, rent, telephone, incidental ex¬ 
penses, and dividends to Jonas and Williams each on one share of 
stock; witness does not know what is the dividend paid by the corpo¬ 
ration but the books will show it; the dividends are payable when the 
money is earned, does not have regular dividend periods, has paid 
dividends to Jonas and Williams, the check book only will show it; 
there is a minute book which he has been keeping for some time, the 
directors of the corporation are James J. Lampton, Jonas and Wil¬ 
liams, thev meet once a vear, there is a constitution and bv-laws. wit- 
ness does not recall when the directors meet, there are regular stated 
periods for meeting, does not recall just when they last met or when 
they last declared a dividend, dividends are declared by the directors 
and witness but does not think it is entered in the minute book, 
thinks the by-laws and constitution require that that shall be done, 
does'not know whether it is done, has minute book which thinks has 
been keeping since was last down in Court under garnishment in this 
cause. 

After the bills are paid, witness draws his salary. Jonas gets one 
forty-eighth and Williams one forty-eighth or one fiftieth of what is 
left, the check book will show when they were paid such parts, wit¬ 
ness could not tell without looking at the check book or give any idea 
when they received any dividends; after paying the expenses of the 
corporation, with the exception of the two fiftieths parts going to 
Jonas and Williams, witness gets all of the money of the cor- 

50 poration; has declared dividends to himself after having paid 
his salary of $7,500, does not know how much dividends re¬ 
ceived last year, the books will show profits of the company for that 
time, the statement books and the check book; does not think that, 
as president and treasurer, he has ever prepared and rendered to the 
stockholders an account of the business of the company showing its 
receipts and expenditures and the amount to which they are entitled 
as stockholders. 

Jones and Davidson were the first incorporators, Jonas succeeded 
Jones and Davidson sold his stock, thinks the issue of stock to Jones 
and Davidson was not gratuitous to comply with the law, possibly 
the books will show, witness has the original stock book, does not know 
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whether it shows the consideration for the issuance of thle stock. Wit¬ 
ness has had some deals with Van Senden, does not rush over to him 
every time he has a transaction in which he is going to get a commis¬ 
sion and make a deal for the assignment of that commission to Van 
Senden; has made assignments to him in other real estate trans¬ 
actions, can’t recall how many, not so many that can’t Remember, has 
had considerable business with him; has had several deals with Cugle 
and Wardman in the last couple of years, can’t recall how many he 
has had with Cugle, denies that in everv one of the transactions 
wherein Cugle was to pay him a commission he had made an assign¬ 
ment to Van Senden before the commission was paid, han’t recall in 
how many of them he has made such an assignment, ijias made one, 
does not know whether made more or not, thinks books will show. 
When deal is in progress and the firm of James J. Lampton Com¬ 
pany, Inc., needs money, they go to Van Senden, James J. Lampton 
as president and treasurer goes, and assigns to Van Senden the com¬ 
mission, and gets the money for it, James J. Ldmpton makes 

51 the assignment acting as president or treasurer, and he did 
so in this case; there was no meeting of the board of directors 

or officers of the corporation to authorize this assignment, witness 
made it on his own responsibility, and makes them all[ in that way; 
denies that it is the practice to turn over all deals to i Van Senden, 
makes a great many deals in which gets substantial commission with¬ 
out making an assignment to Van Senden; within the last four years 
has had transactions in which got commissions of ovqr $1,000 that 
have not been assigned before they became due and payable, but does 
not recall the cases; made the assignment to Van Senden in this 
case because needed the money for running expenses; got $1,400 
from Van Senden in September when the deal was in progress 
and before any contracts had been entered into for the exchange of the 
properties, had not then earned any commission and tljie assignment 
was not then made; knows Van Senden well, thinks he knows about 
the judgments against witness, has talked to him abotit them some 
times, very often, and the $1,400 for the Lampton Company was got¬ 
ten because the company needed the money to pay its bills" running 
expenses, gave a note, does not recall how much it was for but thinks 
$1,400; the note was paid by being charged to account in this Swart- 
zell, Rheem & Hensey Company and Wardman deal, it was canceled 
and returned, does not recall whether it was placed among the files of 
the Lampton Company, but does not think so; the bgnk book will 
show the money which witness subsequently got, but will not show 
source from which the money originated, does not recall exactly 
amounts, got the money, and about October 20tlj, the contract 

52 was signed, then Van Senden gave the Lamptoh Company a 
check for $2,000 which was deposited in the I'ederal Bank, 
and the check book will show what was then done with it. 

When Van Senden gave witness $1,400 in April he was loaning this 
money on the proposed deal between Swartzell, Rheem & Hensey 
Company and Wardman that was in embryo. 

Cannot tell how many times has made assignments to! Van Senden. 
At this point the examination of the witness was suspended, and he 
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was directed by the Court to produce all of the books of the James J. 
Lampton Company. 

Recalled for further direct examination, witness testified that he 
had brought down the books which lie had been asked to bring, letter- 
books, check books, and stock books, also a bundle of canceled checks, 
and pass books; has no minute book of the corporation except the first 
minute, pertaining to its organization; prior to incorporating James 

Hampton Company, Inc., witness was a member of partnership 
of Early & Lampton; organized corporation about three months after 
severing his relations with partnership; has no record of any meet¬ 
ing^ of the board of directors where witness was voted salary of 
$7,500 a year, has been receiving that salary “within the last year” 
has forgotten just exactly what "date it began, “as I stated before,' 
when we earn the money we pay James J. Lampton, president and 
treasurer, his salary. It we do not earn it he does not draw.” The 
Federal National Bank check book begins March, 1914 and runs to 
April 22, 1915, also has an account at the District National Bank, not 
an active account; made the assignment to Van Senden, as he made 
any assignments, tor the purpose of getting money, for any number 
of purposes don't know just what purpose; witness deposited in bank 
$1,400 which he got in September; on September 29, the com- 
06 pany had in bank $10, Van Senden gave a check for $1 - 

. 388.73, leaving a bank balance of $1,398.73; asked to ex- 

plain the disposition made thereof, witness said that, on September 
29th he gave che^k for $10 to B. II. Howard, a salesmen in the com- 
pany s ofliee, and to Britton & Gray a certified check for $825 money 
borrow ed by the company from I 1 rank \V alter, for the purpose of car¬ 
ding on the business, also gave check to Frank B. Jonas for $25 
does not know what it was for; on September 30th witness paid his 
house bills, $175, from the corporate account, charged to the witness 
the check being drawn by the corporation, “all of the checks are 
drawn by the corporationthereby the company paid its president 
and treasurer $l<o; on the same day, gave check to H. L. Rust for 
A. H. Ste\ens, a man in Rust’s office for $25, to pay his rent, hehad 
money coming to him; on October 2nd, paid to Anne L. Lampton 
witness wife, $200 for house hills; the corporation has no books to 
show-moneys paid to witness except the books that have been pro¬ 
duced; witness denies that he treated the monev of the Lampton 
Company as his own; on October 2nd a check marked “cash” was 
drawn for $12o, does not know what it was drawn for or whether the 
witness got the money or whether anybody got it from him; on the 
same day, a check for $ < 00 to Skinker & Garrett for work done on the 
garage of Mrs. J. J. Lampton at 2107 Wyoming Avenue, and in reply 
to the question who authorized that bill to be paid, witness said “We 
had the money from Mrs. Lampton to pay that hill,” she borrowed 
the money, it did not come from Van Senden out of this very trans¬ 
action; on October 2nd or 12th deposited $2,250 which witness got 
from van Senden for Mrs. Lampton to finish paying for her garage 
not a part of the money clue witness on this transaction, but got it on 
a note from Mrs. Lampton endorsed by witness as individual 
54 and not as president or treasurer of the corporation; that this 
note has been paid, witness thinks it ran 90 days, but is not 
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sure; that the books will show how much money witness got from 
Van Senden for this assignment, does not know himself, could not 
say, made a bargain with him as to how much money lie was to pay 
but does not recall it, “of course, Mr. Van Senden is not in business 
for his health,” he charges a certain amount for the discount of any 
paper, and witness pays the usual discount whatever it is, he charges 
according to the time the paper runs, charges witness different 
amounts, two, three, and ten per cent; Wardman was to pay witness 
$1,000 cash and note for $4,000 but did not give witness his note, 
witness gave his note to Van Senden endorsed by Wardman with the 
understanding that Van Senden would pay Clapp $1,000 and would 
pay E. I). liheem $1,500, and the rest of the money to the Lampton 
Company, Inc.; and thereupon the following occurred: 

“Q. Can you tell how much you did get? A. Take the books. 

Q. I cannot find any books. A. Yes you can. 

Q. What book shows it? A. The bank book.” 

The witness further testified that he did not say that the $2,250 
was money received from Van Senden on account of notes made by 
witness’ wife, did not sav anything of the kind, Mrs. Lgmpton’s note 
was for $1,000, the $2,250 is the payment of this assignment, did not 
say that it had nothing to do with the assignment or that it was ob¬ 
tained on a note made by Mrs. Lampton endorsed by witness; 
55 witness stated counsel misunderstood him, claimed he testified 
that he got sufficient money from Van Senden on a note of 
Mrs. Lampton’s to meet $700 check which was given to Skinker & 
Garrett; when asked what he did with this money, witness replied 
that on October 2nd he gave Story & Cobb a check for $350, repay¬ 
ment of a loan to witness, the District Title Company $51.75 for ex¬ 
amination of title, Mr. Stevens check for $5, Bates Warrten&Company 
a check for $50, a deposit on real estate put up for a client, Dr. 
Charles E. Winbigler who is straw man holding title for witness, uses 
different men as straw men and Winbigler is one of them, make this 
deposit for a client, had no interest in it, another cheek for $28.80 
cannot make out who is the payee, has no idea, paid individual bills 
out of company’s bank account right along, “that is tljie only check 
I have”; never kept any entry or account or rendered any statement 
to the stockholders to show what was done with the money. Asked 
how dividends were declared then, witness replied, “When we make a 
certain amount of money we may pay whatever debts we owe, if we 
can, and Mr. Williams and Mr. Jonas get a slight dividend, or they 
draw a certain amount of money. You will find from this book 
Jonas and Williams, and Howard getting certain money”; does not 
know whether can find where any of them were ever paid dividends, 
points to payment of $20 on October 25th to R. P. Williams; further 
testifying as to disbursements stated he paid $35.10 tio Emerson & 
Orme on October 27th, charged to James J. Lampton, was for elec¬ 
tricity used in Mrs. Lampton’s car, October 27th paid $30 P. H. Crist- 
man and loaned $40 to Mr. Jonas, November 12th paid $63 for suit 
for Mrs. Lampton, November 13th $53 for chiffonier for witness, 
September 15th and 30th and October 20th, checks tp Mrs. Lamp- 
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ton aggregating $425, she hud no interest in the corporation 

56 and the stockholders, directors, or officers never authorized 
any suc-h payments, witness never brought it to their attention, 

paid majority of his house bills in this way; asked if it was not a fact 
that when this money got into the company witness treated it as his 
own and disposed of it as he saw fit, witness replied “I treated it as 
the James J. Lampton Company, Inc., and when I got ready to draw 
a check, I drew it ; there was no statement kept to show the amount 
of money witness received out of the moneys of the corporation, that 
checks were drawn for $14.05, to young men’s shop for overcoat for 
witness to keep the president of the corporation warm, for $21.70 to 
Shoreham Hotel to pay for entertainment for clients of corporation, 
for $125 to J. Eakin Gadshy to pay old bill of James J. Lampton, two 
checks dated November 19th, 1914, for $150 to Annie L. Lampton. I 

V itness’ attention was then called to record furnished by Wardman 

which shows that under date of March 30th, 1914, Wardman paid to 
Van Senden $7,500 on assignment made by witness of commissions, 
and witness was asked what was the necessity for making that assign¬ 
ment to Van Senden, and he answered, “The necessity was this: That 
case had hung fire for some time and we needed money. Mr. Van 
Senden advanced us a certain amount of money during the progress A 

of the deal. ’ Witness got money from Van Senden by assignment, 
but does not know how much, the books will show, the check book. 

V itness was asked if he had any record to show of anv money he got 
from Van Senden under that assignment and he answered, none ex¬ 
cept the books. The only minutes which he produced were 

57 the minutes showing the organization of the corporation in 
1908, and that is all he has. 

Witness was asked why it was that he testified that there was a meet¬ 
ing of the directors at which the minutes showed the dividends had 
been declared, and he answered, “'We have meetings, but these meet¬ 
ings are not put down in hook form. That is not the book, I did not 
have any minutes and had not any minutes,” that he does not know 
when they had a meeting at which dividends were declared, that in 
addition to the judgment in this case amounting to the sum of 
$12,000 or more, there are other judgments outstanding and unsatis¬ 
fied against witness, out of twenty-eight judgments against him, all 
have been satisfied but three, that Lozier Dulaney had a judgment 
against witness which was entered to the use of Van Senden; and 
being asked if it was not the fact that .Tames S v McTlhenny has a ’judg¬ 
ment against him at the present time, for $1,857.98, which was ob¬ 
tained on July 8th, 1904, and which remains unsatisfied witness an¬ 
swered that he did not know what the amount was, but that he had 
paid some money on that judgment, possibly two years ago, and he 
did not knovy whether it was only $50 he had paid on that judgment; 
that Mr. Sands obtained a judgment against witness and Early on 
October 20, 1914, in the neighborhood of $20,000. 

On cross-examination, witness testified that there was never in the 
purchase and sale of this commission, any intent by him to hinder 
delay, and defraud his creditors. * ’ 
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By Harry Wardman, that he entered into a contraet, on October 
20 th, 1014, for exchange of properties with the Swartzell, Rheem & 
Hensey Company, in which transaction he was represented by the 
James J. Lampton Company, as real estate broker, James J. Lampton 
transacting the business; that Lampton has been engaged with 

58 witness or representing him in a number of real estate 
transactions, could not say about how many in the past 

two or three years, or give any idea of the number, the books 
will _ show just how many, witness' books sho>v the com¬ 
missions which have been paid to him in two years, does not know 
just what to say as to how many assignments were made of commis¬ 
sions in transactions in which Lampton has represented witness, 
where a deal is made for notes they are generally bought by Van Sen- 
den, but where commission is cash witness pays Lampton the cash, 
hands it to him, the notes are not invariably bought by Van Senden’ 
hut the books will show just what was done; that, in Ithe Swartzell’ 
Rheem & Hensey Company deal, witness was to pav a commission of 
$o,000 in second trust notes in addition to what the*Swartzell, Rheem 
& Hensey Company did; that the contract was entered!into on Octo¬ 
ber 20th, 1914, and two days later witness got order from Van Senden 
giving notice that the commission had been purchased by him, signed 
the order and sent it back, it was not the assignment but a notice 
thereof and acceptance of the notice, witness never received any as¬ 
signment from the Lampton Company to \ an Senden of his interest 
in this commission; witness has the second trust notesan his posses¬ 
sion, has never received the second trust notes because was handling 
it in another way and agreed to turn over to Van Senden $1,000 in 
cash and witness’ note for $4,000 instead of segregating the notes; 
that lie paid the commission to Van Senden after tlie consummation 
of the sale, which was about November 30th. witness was served with 
garnishment on November 20th, 1914, and after that, on November 
23rd, paid $1,000 by check to Van Senden and gave him a ninety 
day note for $4,000, thinks the note has been curtailed $1,000. 

59 Witness knows Van Senden right well, has been in his office 
but would not say frequently, has never been there with 

Lampton, witness' matters with Van Senden were generally done over 
the phone, does not reach Van Senden s office once a month: Van 
Senden would, immediately the contracts were settled, call witness 
and say he was buying the commission from Lampton, that he would 
send order over requesting witness to sign and return it; as soon as 
witness had a deal on in which Lampton was the broker and entitled 
to a commission, after the contract was signed and before the deal was 
placed on record, Van Senden would call witness up and say he had 
purchased Lampton’s interest, that was the invariable practice; Van 
Senden had never called witness up about any of these contracts be¬ 
fore the contract was signed. 

Van Senden did not call witness up in the latter part of September, 
before the contract in question was signed, to ascertain whether or not 
this deal was in progress and to say anything about a loan of $1,400 
to Lampton. Lampton was the only man witness knew personally in 
these transactions as real estate broker, he makes a great many deals 
5—3087a ' " i 
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for witness, and has had lots of deals with him that Van Senden does 
not know anthing about, witness’ books will show whether the pay¬ 
ments were made to Lampton or Van Senden. 

On Cross-examination, the witness further testified that as soon as 
a contract was closed Van Sfenden would call up immediately and tell 
him that he had bought the interest of Lampton; that there were 
many transactions between witness and Lampton Company in which 
Van Senden had no concern; that witness understood Van Senden’s 
object to be to find out whether witness had made the transaction 
while he was negotiating for the purchase of the commission, 
60 Van Senden would not advance Lampton money until he had 
called witness up to verify the transaction, in other words, 
would not take Lampton’s word for it; witness has never seen assign¬ 
ment from Lampton to Van Senden of the commission in question. 

On redirect examination, the witness further testified that during 
the time he had been dealing with Lampton he knew that these judg¬ 
ments were outstanding against him, and asked if he did not know 
that these transactions were made for the purpose of preventing 
Lampton’s judgment creditors from executing on his interest, witness 
replied “No, sir—well, 1 don’t know —.” Lampton never talked to 
witness about his judgments, always kept that from witness as far as 
possible, never talked to witness about his reason for making these 
deals and selling or the assignment of his commission being to prevent 
his judgment creditors from collecting, and asked whether witness 
knew that was why it was done, answered, “I knew he was getting 
money from Van Senden, that is all.” 

At this point the further examination of the witness was suspended 
and he was requested to produce in Court the transcript of his books 
showing the transactions which he had with Lampton, and commis¬ 
sions paid to Lampton covering the years, 1912, 1913, and 1914. 

Witness, upon being recalled for further direct examination, was 
asked if at the request of counsel he had brought a transcript from 
his books, showing the record of transactions covering the vears 
1912, 1913, and 1914, in which he obligated himself to pay, and did 
pay, commissions to the James .J. Lampton Company, for services 
rendered as brokers in the sale and exchange of real estate. 
61 and he answered that he did. 

The list was then produced, and is as follows: 


“January 22d, 1912. 

July 23d, 1912. 
September 19,1912. 

November 15,1912. 


Commission to James J. Lampton 
Co. for negotiating sale of C. F. 

Winbigler note. $300.00 

Exchange of 9th Street stores (net 

deal—no commissions). 

Commission in exchange of Lons¬ 
dale Apartment—assigned by 
the James J. Lampton Co. to 
H. W. Van Senden and paid 
him in second trust notes of 

C. D. Cugle.$1,000.00 

Rochester exchange (net deal—no 

commissions) . 
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December 14,1912. 


February 1st, 1913. 
April 23d, 1913. 

January 7, 1914. 


March 30th, 1914. 


April 11th, 1914. 


April 13th, 1914. 


June 1st, 1914. 


62 

June 9th, 1914. 


October 13th, 1914. 


Commission in exchange of the 
Morton Apartment paid to F. 

F. White per verbal instruc¬ 
tions of the James J. Lampton 

Co.j... $500.00 

Sale of the Newland Apartment 

(net deal—no commission).. 

Commission in the exchange of the 
Carlisle Court paid to H. W. 

Van Senden by check upon as¬ 
signment by the James J. 

Lampton Co.L.. $2,500.00 

Commission in negotiations of 
Kenois Building and Glqver 
Building—paid to W. H. Van 
Senden in second trust notes of 
W. H. Thompson upon order 
and assignment by the James J. 

Lampton Co.j... $7,000.00 

Commission in sale of Northum¬ 
berland Apartment paid to H. 

W. Van Senden by check upon 
order and assignment of the 

James J. Lampton Co.\.. $7,500.00 

Commission in connection with the 
sale of the Lee Building paid to 
James J. Lampton Co. by check. $125.00 
Commission in exchange of the 
Avondale Apartment paid to 
James J. Lampton Co. by note. $2,500.00 
Commission in exchange of $18 
Connecticut Ave.—paid to R. 

W. Van Senden by cheek upon 
order and assignment of B. H. 

Howard .i.. $750.00 

| 

Commission in the exchange of the 
Army and Navy Club Building 
paid by check to Busey II. 

Howard.\.. 

Commission in same deal paid! to 
H. W. Van Senden by check 
upon order of B. H. Howard.. 


$1,250.00 

Commission in the sale of 1801 K 
St. Apartment house paid to H. 

W. Van Senden in notes ofjH. 

B. Willson upon order and as¬ 
signment of Busey H. Howard. $5,000.00 


$500.00 
750.00 
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October 22,1P14. Commission in exchange of Fon- 

tanet Courts paid to H. W. Van 
Senden upon order of James J. 

Lampton Co. cash.$1,000.00 

Note to H. W. Van Senden made 
by James J. Lampton Co. and 
endorsed by Harry Wardman.. 4,000.00 

$5,000.00 

On further cross-examination, witness also testified that he had 
nothing to do with the question whether Lampton assigned his com¬ 
mission or not, it made no difference to witness one way or the other 
and he did not intend to hinder, delay, or defraud Lampton’s cred¬ 
itors, had no knowledge of such intent by Lampton, but he knew 
there was some judgment against Lampton, did not know whose 
judgment it was or that he had any purpose of diverting the fund 
from the payment of his debts, did not think anything of it except 
that Lampton had this way of turning commissions into cash; knew 
that some of the commissions were in shape of notes, commercial but 
not bankable paper, second trust notes, and knew that Van Senden 
was m the business of buying claims for real estate brokers’ commis¬ 
sions; witness has had similar transactions with reference to other 
real estate brokers between them and Van Senden, and he named 
/. 0 >° U1 * an( l Dorsey, that there are a lot of incorporated real 

b6 ® st ^ e companies, including Thomas J. Fisher Companv Bo«s 
* 1 ie fe Gardiner & Dent. Swartzell, Rheem & Hensey Com¬ 
pany. Moore <k Hill, and Stone & Fairfax, and witness thinks it is the 
exception lor then) not to be incorporated; that he has no secret trust 
or arrangement with Lampton or the Lampton Company with refer¬ 
ence to these commissions, and the witness produced an assignment 
5 J » n Jf J \ Lampton Company to Charles E. Clapp dated April 
20th 1914, which was outstanding at the time of the transaction 

questioned and at the time of the acceptance of the order in favor of 
Van Senden. 

On ^direct examination, the witness further testified that he paid 
•,1,000 under this .assignment to Clapp after November 20th 1914 
the assignment reading “Please pay Mr. Charles E. Clapp $2,861 out 
oi the first commission due us by your office after this date, and 
charge to our commission accounts”; that witness misunderstood 
question, did not pay anything to Clapp, paid $1,000 to Van Senden 
and he paid it to Clapp. The witness further testified that he is a 
very close associate of Lampton’s just the same personal friend as 

Ut r h j® 1 . 1 * her * >rok f s 111 t0 ' vn I witness, Lampton, and other brokers 
associated together frequently; it never occurred to witness as singular 
that Lampton was making these assignments to Van Senden there is 
no difference in his doing business this way with Van Senden and 
other brokers doing so, the only thought with witness was that Lamp- 
ton iiad this way of reaching money, it never occurred to witness that 
he was trying to defraud his creditors; did not know that there was 
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a great number of judgments outstanding and unsatisfied against 
Lampton, knew there was this one judgment from Mr. Drake. 

64 ' By garnishee Herman W. Van Senden, that his business 
was looking after his real estate, buying and selling notes 

and real estate, not in any general business, loaning money covered 
by notes, has known James J. Lampton around ten of twelve years 
and has had many transactions with him, has no bool^s showing the 
transactions, keeps no record, expects has had a dozen transactions 
with Lampton in which he has accepted an assignment from him, 
may be more than that in the last seven or eight years; ^>ad a number 
of transactions with him when he was a member of the firm of Early 
& Lampton and has had a great number since the organization of the 
Lampton Company, “In speaking of Lampton I refer to the Lamp- 
ton Company”; has had a number of assignments made to him by the 
Company in 1912, 1913, and 1914, covering commissions earned by 
that Company, is pretty sure there were two or three other trans¬ 
actions than this with Wardman but does not know, collected one or 
two commissions from Swartzell, Rheem & Hensey, does not believe 
has collected any this year, witness was asked if he had anything to 
do with the commissions on the Montana Apartment House sale, an¬ 
swered that he did not believe he did; the last commission he pur¬ 
chased from Lampton was October 20, 1914, has bought notes from 
him and has swapped checks with him and exchanged checks with 
the Company, cannot tell how many commissions has purchased from 
him in the last two years, would say somewhere around a dozen, possi¬ 
bly, may be not so many, has absolutely no record to show how 
many; recollection is that the papers of assignment in the matter in 
question were executed on October 20th, 1914, thinks Lgmpton began 
negotiating with the witness about it some time in September, he said 
in confidence that he was trying to work up a big deal between 

65 Wardman and the Swartzell, Rheem & Hensey Company, was 
to receive $5,000 from Wardman and $4,000 from Swartzell, 

Rheem & Hensey Company, Lampton was under the impression 
when he first negotiated with witness that Wardman was to pay in 
cash and the Swartzell, Rheem & Hensey notes were tb bear six per 
cent interest, before the assignment was finally made witness had 
made some payments to him on his prospects, “I havp done that in 
many cases. The Lampton Company nearly always owe me some 
money,” witness charged him $300 for commission for sendees in 
connection with the transfer. Witness was asked how much he paid 
Lampton, less than the $9,000, and he answered, “Less the $300 
commission, the $1,500 which was paid to Rheem, apd the $1,000 
which was to be paid to Clapp;” witness paid him the difference, 
something like $6,000 or $6,500. and he has the checks showing the 
payments. At the time of making the advance of Approximately 
$1,400 in September, witness talked with Wardman, and both he and 
Lampton told witness that the details had practically all been agreed 
to and that he would be ready to sign it shortly thereafter, “I had as¬ 
sured myself that the deal was going through”; had some knowledge 
of Lampton’s business affairs generally, knew there was such a cor- 
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poration and that Lampton was its president and treasurer, but did 
not know who were the stockholders and directors or that Lampton 
owned all but two of the shares of stock, remember- that when corpo¬ 
ration was formed James K. Jones had something to do with it, knew 
he had no active interest in it, and did not know T anybody besides 
Lampton who had any interest in the corporation, except the sales¬ 
men in the office, never thought much about the corporation, never 
ga\e it much consideration, knew there was such a corporation 
06 and that Lampton represented it in the dealings witness had, 
does not think had any dealings with anybody other than 
Lampton in reference to any matters he had with this corporation; 
Mr. Howard had se\eral transactions with witness, but just exactly 
whether Howard represented the Lampton Company or not, witness 
does not recall; knew that Howard was employee, but did not know 
whether he was an officer of the corporation. 

Q. \ ou never dealt with him as an officer of the corporation? 
A. No, I do not think I did.” 

About March_30, 1914. witness took assignment from Lampton on 
Wardman for $7,500. This was a cash transaction, no notes, Ward- 
man paid in cash. Witness was asked if at the time of that trans¬ 
action he inquired of Lampton why he was making the assignment 
and he answered, I do not recall the date oi the assignment. I think 
that matter hung fire for quite a while. I never asked for any reason 

at the time he wanted any assignment. I supposed he wanted the 
money.” 

Witness was asked if he ever inquired of Lampton his reason for 
making the assignments. He replied, “He generally stated that he 
wanted the money. He always told me he wanted the money 
That is the only reason I had from him.” 

“Q. You never inquired of him further than that? A. No.” 

. Witness was asked if he did not know that Lampton did have 
judgments against him, which remained unsatisfied at the time he 
took this particular assignment, and he answered, “I was under the 
impression he had judgments: I did not know it; I never looked at 
the court records to see, but I had heard that he was heavily in debt ” 
did not know about his affairs, knew about a suit filed against him by 
Mrs. Drake and about a settlement of it, that her interest in 
(St that suit had been entered to witness’ use. also about the judg¬ 
ment of H. Lozier Dunaley against Lampton which was en¬ 
tered to witness’ use. does not believe knows James S. Mcllhenny does 
not think ever saw him in Lampton’s office, knew from Mr. Hoover 
that Mcllhenny had judgment against Lampton. and knew it before 
accepted the assignment herein questioned, also knew before the exe¬ 
cution of this assignment that there was a judgment against him in 
favor of Mrs. Mcllhenny for some amount, could not say whether it 
was large or not, did not know that it ran up into the thousands of 
dollars, or how much it was, had no idea of the amount until served 
with the garnishment, cannot recall whether has been served with 
other garnishments upon judgments against Lampton but possibly 
he has; witness was asked if he did not know that in the case of 
George Barry to the use of James S. Mcllhenny vs. Lampton that he 
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was served with interrogatories in garnishment proceedings in that 
case, and he answered, “It may be so. I won’t say yes or no. I can¬ 
not tell youwitness was asked if he did not know at the time Lamp- 
ton was negotiating for the sale of properties between Cugle and 
Wardman in October, 1912, he was served with interrogatories in 
garnishment proceedings, and he answered that he cannot recall but 
would not deny it. Witness was asked if he did not know at the 
time he had an assignment from Lampton for his interest in the 
commission for the sale of those properties, and he answered, if he 
signed the papers at that time, whatever he signed was true, he can¬ 
not recall that far back; cannot tell how much the assignments taken 
from Lampton in 1912, 1913, and 1914 aggregated, never totaled 
them, had no occasion to do so; is personal friend of Lampton’s, 
does not think was ever in his house but once in witness’ life 

68 and does not know that he has ever been in witness’ house, 
has had business transactions with the Lampton Company 

right along almost weekly, some times daily in the days gone by; in 
the last few years before this particular assignment, witness was tak¬ 
ing assignments from him right along, has taken a great many assign¬ 
ments from the Lampton Company, possibly in the yfear 1914 did 
take as many as six or seven assignments on Wardman aggregating 
upwards of $16,000, he never counted them. j 

On cross-examination, the witness further testified that he had no 
knowledge that the object of Lampton in any of these transactions 
was to cheat his creditors, and had no intent to aid him in hindering, 
delaying or defrauding his creditors, that, at the time of the levying 
of the attachment in this cause, he had no assets or effects of James J. 
Lampton in his hands and had no secret trust or promise with him 
about any money; that he never had any secret arrangement with 
Lampton by which he was to hold money in trust for him or for his 
firm; that all witness did in this transaction was to buy a commission 
for a discount of $300. 

While this witness was on stand he was questioned by the court and 
produced his checks showing the payments to the J. J. Lampton 
Company which were inspected by the court, whereupon the court 
stated as follows, with reference thereto: 

“The Court: I am taking his checks here and with the Clapp check 
the amount to $7,204 and adding $1,500, the amount to be paid to 
Rheem, makes $8,704, and $300 commission, make the $9,000 plus 
$4,00.” | 

Witness also testified that having been served with subpoena 

69 duces tecum to produce all his checks given to the James J. 
Lampton Company or James J. Lampton during years 1912, 

1913, 1914, and 1915 he had gone over his check books with his at¬ 
torney, Charles Poe. Esquire, in both the District and the American 
National Banks and had made out a list thereof which was furnished 
to Mr. Hoover of all those checks, which list Mr. Hoover admitted 
was furnished to him and he had examined and made a copy of, 
which copy was in his office and without objection, the witness pro¬ 
duced the lists of said checks which were admitted in evidence. 

And thereupon, the witness produced the assignment from the 
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James J. Lampton Company, Inc., to himself, and offered the same in 
evidence, which assignment was endorsed on the hack of the original 
agreement, bearing date the 20th day of October, 1914, between 
Harry Wardman and Thomas Bones, parties of the first part, and 
Swartzell, Kheem & Hensev Company, party of the second part, for 
the exchange of certain properties between the said parties, and 
which said agreement contained the following clause, “This Agree¬ 
ment to bind said parties hereto and to be fulfilled on or before De¬ 
cember 21, 1914,” and which said assignment was in the words and 
figures following: 


“Washington, D. C., October 20, 1914. 

For value received, we hereby sell and assign to II. W. Van Sen- 
den all the commissions that are due, or will become due, to us from 
Harry Wardman and the Swartzell, Rheem & Hensey Company on 
account of the sale or exchange of the ‘Fontanet Apartment House’ 
by Harry Wardman to the Swartzell, Rheem & Hensey Company, the 
full particulars of which are set forth on the inside of this paper, 
which is a copy of the agreement between the parties. Our commis¬ 
sions from Harry Wardman are $5,000, and our commissions from 
the Swartzell, Rheem & Hensey Company are $4,000, payable in 
monthly notes at the denominations of $400 each at 6% from date. 

Both Harry Wardman and the Swartzell, Rheem & Hensey 
70 Company are hereby empowered to make settlement for the 
above-mentioned commissions with II. W. Van Senden and he 
is authorized to receipt in our name for the same when payment is 
made to him. 

Witness our hands this 20 day of October, 1914.” 

(Signed) JAMES J. LAMPTON CO., INC., 

By JAMES J. LAMPTON, Treats.” 

Thereupon plaintiff rested. 

And thereupon, the garnishees offering no testimony, the issues 
Joined were duly submitted to the Court. 

The Court duly entered judgment in favor of the plaintiff, and the 
garnishee Swartzell, Rheem & Ilensey Company thereupon filed a 
motion to modify the said judgment, which motion was overruled by 
the Court, and the garnishee Swartzell, Rheem & Hensey Company 
objected to the action of' the Court, and exception on its behalf was 
then and there duly entered upon the minutes of the Court. 

Be it remembered that the foregoing comprises the substance of all 
the testimony in the case necessary to explain the relation of the 
parties to the issues or questions involved, and all the proceedings in 
the trial of the said issues, and the Swartzell, Rheem & Ilensey Com¬ 
pany then and there prayed the Court to sign this bill of exceptions 
and the same is accordingly signed and made a part of the record in 
this cause now for then this Ninth day of March, A. D. 1917, all 
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parties being present in Court by counsel, and no objection being 
signified to the signing of this bill of exceptions. 

ASHLEY M. GOUIjD, Justice. 

The foregoing submitted to the Court this 6th day of March, 1917. 
ASHLEY M. GOULD, Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3087. Swartzell, Rheem & Ilensey, appellant, vs. James J. Lampton 
et al. Court of Appeals, District of Columbia. Filed Apr. 23,1917. 
Henry W. Hodges, clerk. 


i 


i 


I 

i 


| 

i 


i 

i 

i 

i 

I 

| 

i 

i 

i 

i 


6—3087a 


j 


